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IN THE

United States Circuit Court of Appeals

NINTH CIRCUIT.

IN ADMIRALTY.

THOS. P. H. VVHITELAW,

Claimant of SCHOONER "LA NINFA,"

Claimant and Appellant,

vs.

THE UNITED STATKS,

Libellant and Appellee.

BRIEF ON BEHALF OF APPELLANT,

The appeal in this cause is from the final decree

of the District Court for the District of Alaska, for-

feiting the schooner "La Ninfa" on the ground that

she had unlawfully engaged in killing seal in the

waters of Alaska Territor3^

The facts shown by the record are few, and there

is no conflict in the evidence given by the witnesses.

The schooner "La Niufa" was fitted out at San

Francisco on a "wlialing, walrusing, hunting and fish-
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"ing voyage to the North Pacific and Arctic Oceans."

The articles of shipment show that fur-sealing was

among the objects contemplated by the voyage (Tr. f.

58). The ship's log showfe that she sailed from 6an

Francisco on April 1st, 1891 (f. 47). On the 3rd day

of July, she passed into Behring Sea through Una-

mak Pass (f. 51), and on the 6th day of July, she put

out her boats foe the first time in that sea, with the

result that they brought in fourteen skins (f. 52).

The next day at four o'clock the U. S. ship "Thetis"

sent her boat alongside, 'informing us," as the log

says, "that the sea was closed from sealing" (f. 53).

Ensign Dodd, U. S. ship "Thetis," testified that he

had boarded the schooner on July 7th, "about thirty

"miles off St. Pauls Island," under orders which i-e-

quired his cutter "to board all vessels in the Behring

"Sea, and if they were engaged in sealing, to give

''them a copy of the President's proclamation and a

"letter of warning to leave at once" (f. 39).

The captain of the schooner told the officer he had

nineteen skins on board (f. 39), some of which he said

he had killed in the Behring Sea (f. 39). "As near as

"I can remember," said the officer,"! asked him if he

"had killed any seals in the Sea, and if he had been

"warned before, and learning that he had not, I gave

"him a copy of the ' warning,' asked for the ship's

"papers and endorsed them. Capt. Worth said he

"was fitted out for whaling, and asked me if he could

"whale in the Behring Sea. * * * It is very possi-

"ble that I stated to him he could remain in the Sea,

"if he did not attempt to catch any more seal. We



s(;hooner "la ninfa," etc. vs. united states. a

"had instructions to warn all sealers (f. 39). Capt.

"Worth said they would go whaling; that they were

"fitted out for that purpose, with boats, crew and

"whaling guns" (f. 39).

The "warning" referred to was a letter enclosing

the proclamation of the President, made June 15th,

1891 (long after the schooner sailed), pursuant to the

agreement with the British Government of that date,

known as the Modus vivendi, and notifying the schoo-

ner that she would be seized, if it should be found

that she had thereafter killed seals within the waters

covered by the proclamation (f. 67).

The Schooner did no sealing afterwards (f. 43).

She tried to find whales. On the 14th July, she was

again boarded, this time by the officers of the Cutter

"Corwin," who seized her for violation of the procla-

mation and took her to Sitka for condemnation.

These officers testify that rhey found the schooner

about eight miles from vSt. Paul, ."-^he had on board

nineteen sealskins (ff. 40, 41), of which number

Capt. Worth said five had not been killed in the

Sea. This agrees witli the log which shows fourteen

skins taken after entering the Sea (f. 52). It, also,

shows no skins to have been taken after the warning given

by. the " Thetisr

The Captain and officers of the Schooner testified

on the trial that they did not seal after they got the

" warning," but that they did whale and were on good

whaling grounds when they were seized (ff. 42, 43).

The vessel's position, when she was boarded by

the "Thetis," was about 30 miles from St. Paul's
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Island (f. 39). When she was seized by the "Corwin,"

she was 8 or 10 miles away from the Island (f. 19).

She had passed into the Sea and had been there five

days before any sealing Was done. The libel charges

that the vessel and her crew "were engaged in killing

"fur seals within the limits of Alaska Territory and

"in the waters thereof, in violation of Section 1956 of

"the Revised Statutes of the United States and of

"other Acts of Congress, an(i of the proclamations

"issued by the President of the United States there-

"under" (ff. 8, 4). The libel, it appears, had alleged

as ground of seizure, that sealing had been engaged

in by vessel and crew "after having been furnished

"with a copy of the proclamation of the President of

"the United States in relation to the fur seal fisheries

"of Behring Sea, dated June 15, 1891, and warned to

"leave the Sea forthwith" (f. 38). This allegation

was struck out by amendment, at the instance of the

United States Attorney (id.).

The case shows that the schooner killed fourteen

seals before her master knew of the proclamation

made in Washington eighton days prior to that time.

It, also, shows that no disregard of the warning was

shown, or infringement of the law, if there was any

law applicable to the case, committed, after receipt of

notice from the "Thetis." The case does tio^ show that

a single seal had been killed within one marine league

of the shores of Alaska, whether of the mainland or

any of its islands.

^. The Court below found that "On the 6th day of

"July, 1891, and theretofore, the master and crew of
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"defendant vessel were engaged in killing, and did

"kill fur-seal in that portion of Behring Sea ceded by

"Russia to the United States by treaty of 1867, and

"within the waters of Alaska, in violation of Section

"1956 of the Revised Statutes of the United States

"and of the other Acts of Congress, and the procla-

"mation of the President of the United States there-

"under" (f. 70, 71), and it, thereupon, decreed a for-

feiture of the vessel and of the skins on board of her.

The appellant, claimant of the vessel and skins,

specifies as errors in the proceedings below that,

1. There is no evidence of any kind that any fur-

seal were killed within the waters of Alaska, or any

prohibited waters.

2. That it appears by the evidence that the

schooner was not found engaged in killing seal with-

in the prohibited waters.

3. That it appears by the evidence that the said

schooner killed seal in the waters of Behring Sea

more than three miles from the shores of Alaska, or

of any island belonging to the United States, such

waters being part of the high seas, and not being

Alaskan waters, or any waters wherein such killing

was by law prohibited.

4. That it appears by the evid(ince that the seals

killed by said schooner were killed before notice of

the proclamation by the President, and that no seals

were killed after receiving such notice.

We submit on behalf of the appellant that the

decision of the lower court should be reversed on tht^

grounds :
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First. That the schoouer "La Mnfa" was not

found engaged, and was not at any time engaged in

killing seal in prohibited waters.

Second. That the said schooner desisted from kill-

ing seals in the waters of Behring Sea when informed

of the modus vivendi and the proclamation of the

President thereunder.

I.

The schooner ''La Niafa" was not fouod

engaged, and was not, at any time, engaged

in killing seal in prohibited waters.

The Government must rely, to sustain a forfeiture,

upon the existence of a right on its part to prohibit

seal-killing at a given point, and upon its ability to

show that the schooner was found engaged in seal

killing at such point.

The right of prohibition is sought in the language

of Section 1956 Revised Statutes:

"No person shall kill any otter, mink, niarti.'n, sable, or fur-

"seal * * * * within the limits of Alaska Territory, or in

"the waters thereof. * *

"All vessels, their tackle, apparel, furniture and cargo, found
"engaged in violation of this Section shall be forfeited."

The Act of March 2, 1889 (25 Stat. 1009) declai-ed that Sec-

tion 1956 Rev. St. "Is hereby declared to include and apply to

"all the dominion of the United States in the waters of Behring
"Sea; and it shall be the duty of the President of the United
"States at a timely season in each year, to issue his proclama-

"tion and cause the same to be published * * warning all

"persons against entering said waters foi' the purpose of violat-

"ing the provisions of said Section."

As it is quite clear that Alaska Territory and "the

"waters thereof" are within the "dominion" of the
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United States, it is evident that the Act of Congress

did not accomplish much in the wa^'' of defining the

claim of proprietorship of the United States in the

waters of Behiing Sea. If the lawful claim of the

country in the waters of Alaska does not extend be-

yond the historic marine league, it is quite certain

that its "dominion" in the Behring Sea is limited in

the same way. The proclamation required to be

made by the President does not add much light, and

its warning is required to be no more definite than

the law itself is. If we read the Act last cited in the

light of the surrounding circumstances, we shall find

that it was a harmless intimation of claim to owner-

ship of a vast expanse of sea in language so general,

that a sharp inquiry by other nations, particularly

Great Britain, as to its precise meaning would lead

to no embarjassment, should the United States con-

clude it better policy not to assert the doctrine of

mare clausuni in the Behring Sea. At the same time,

the language was broad enough to justify the United

States, should it turn out, in any w^ay, that its prac-

tical efforts to cIosl' the Sea met with no formidable

opposition.

The only question, therefore, for the determina-

tion of the Court, is whether the United States has

shown that the schooner was engaged in killing seal

in the limits of Alaska Territory, or the waters thereof.

The finding of the Court was that the killing of

seal was engaged in by the vessel, "in that portion of

"Bphring sea ceded by Russia to the United States by

"treaty of 1867, and within the waters of Alaska."



v8 SCHOONER "LA NINFA," ETO. VS. UNITED STATES.

The westerly limit of the "territories ard dominion"

conveyed by Russia begins in the Behring Strait and

runs southwesterly to the meridian of 193 degrees

west longitude. The finding of the Court is general

enough to cover the killing of seal anywhere within

Behring Sea to 193 west longitude, whether one or five

hundred miles from the shore of Alaska, or its islands,

provided killing seal be an offense in either case.

Inasmuch as the burthen of proof is upon the United

States to establish its case, the question at once arises:

What are the waters of Alaska ? Do they cover the

entire Behring Sea to the meridian of longitude men-

tioned in the Treaty ?

It is part of the history of the times that the

United States did, until the creation of the Behring

Sea Tribunal, and the determination reached by that

Court on this subject, claim proprietary rights in the

Behring Sea and in the fur-bearing animals which fre-

quent it and its islands. But the rightfulness of that

claim was always disputed by other nations, particu-

larly by England, the property of whose subjects had

been from time to time seized by the United States

for alleged infringement of the laws already cited.

Vessels under the English, as well a-i those under the

American flag wore seized, and a nunaber were con-

demned by the Courts of the United States. In the

discussion between England and this countr}', it was

claimed, on the part of the former, that the right of

the United States over the waters of Behring ."^ea did

not extend beyond the historic three mile limit from

the shore, the range of a oannon shot. On the part
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of the United States^ the position was assumed that

the cession of Alaska passed to this country, unim-

paired all the rights in Behring Sea which Russia

owned at that time. These rights, it was asserted by

Mr. Blaine, then Secretary of State, were the rights

set forth by the Emperor Alexander in the ukase of

September, 1821, whereby "the pursuits of commerce,

"whaling and fishing, and of all other industries, on all

"islands, ports and gulfs, including the whole of the

"northwest coast of America, beginning from Behring

"Straits to the fifty-first degree of northern latitude
;

"also, from the Aleutian Islands to the eastern coast

"of Siberia * * * are exclusively granted to Rus-

"sian subjects."

Foreign vessels were thereby not only prohibited

"to land on the coasts and islands belonging to Russia,

"as stated above, but also to approach them within

"less than a hundred Italian miles," on pain of for-

feiture, etc. (Quoted in ^'The Behring Sea Controversy,

by Stanton.)

John Quincy Adams, then Secretary of State, re-

pudiated the pretentions of Russia, to claim jurisdic-

tion over waters at such a distance from the coast.

"From the period of the existence of the United

"States as an independent nation," he wrote to the

Russian Ambassador, "their vessels have freely nayi-

"gated those seas, and the right to navigate then) i.s

"part of that independence * * * To exclude thp

"vessels of our citizens from the shore be}';ond .the

"ordinary distance to which the territorial jurjsdic-
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'*tioii extends, has excited still greater surprise" (id.

p. 81).

The result of the negotiations between Russia and

this country on this subject, was the treaty of April

I7th, 1824, by which free navigatioTi and fishing were

recognized in the waters previously forbidden to

foreigners by Russia, i.e., if it be a geographical fact,

that Behring Sea is part of the "Great Ocean, com-

"monly called the Pacific Ocean or South Sea." This

was the term used in the treaty, the name "Behring

Sea" not appearing in it.

A similar treaty was made with Kngland in Feb-

ruary, 1825.

It is evident that if the effect of these treaties was

either a withdrawal of pretension on the part of

Russia to exercise territorial rights over Behring Sea,

or a concession of equal rights therein to the United

States and Great Britain, the position of this country

in its controversy with England was absolutely un-

warranted, as its claim of title from Russia could, at

most, carry no more than Russia, herself, had. To

avoid this argument advanced by England, which

Mr. Blaine admitted would conclude the controversy

in her favor, if true, he denied that Behring Sea was

intended, in the treaty, to be included in the "Great

"Ocean, commonly called the Pacific Ocean, or South

"Sea," {Let. Blaine-Pauncefote, Dec. 17, 1890-1891).

As between this country and England, it is mani-

fest that the treaty which each made in practically

similar terms with Russia, would constitute an admis-

sion of Russia's right, (if such was found in the
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treaties), and a strong argument that Russia's cession

of 1867 to the United States vested in the latter

country all the title which was in those treaties con-

ceded to belong to Russia.

The determination of these questions was therefore,

by treaty or convention, left to arbitration, which

should '^provide for an amicable settlement * *

"concerning the jurisdictional rights of the United

"States in the waters of Behring Sea * * and the

"rights of the citizens and subjects of either country

"as regards the taking of fur-seal, in, or habitually

"resorting to, the said waters" * * * (27 Stat.

947).

Article VI of the treat}' sets forth the various

questions involved. Those of them which affect the

case at bar, are the following:

"1. What exclusive jurisdiction in the sea now

"known as the Behring Sea, and what exclusive rights

"in the seal fisheries therein, did Russia assert and

"exercise prior and up to the time of the cession of

"Alaska to the United States?

"3. Was the body of water now known as the

"Behring's Sea included in the phrase 'Pacific Ocean,'

"as used in the treaty of 1825 between Great Britain

"and Russia; and what rights, if any, in the Behring

"Sea were held and exclusively exercised by Russia

"after said treaty.

"4. Did not all the rights of Russia as to juris-

"dictioii, and as to tlie seal fisheries in Behring's Sea

"east of the water boundary in the treaty between the
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"United States and Russia of the 30th March, 1867,

'•pass unimpaired to the Unite! States under that

"treaty?

"5. Has the United 'States any right, and if so,

"what right of protection or property in the fur-seals

"frequenting the islands of the United States in

"Behring Sea, when such seals are found outside the

"ordinary three miles limit ?"

Art. XIV provides that the High Contracting

Parties shall "consider the result of the proceedings

"of the tribunal of arbitration as a full, perfect and

"final settlement of all the questions referred to the

"arbitrators."

The tribunal of arbitration has finally decided, in

answer to the lirst question, as follows:

"By the ukase of 1821, Russia claimed jurisdiction

''in the sea now known as the Behring Sea to the extent

'of one hundred Italian miles from the coasts and

"islands belonging to her; but in the course of the

"negotiations which led to the conclusion of the

"treaties of 1824 with the United States, and of 1825

"with Great Britain, Russia admitted that her juris-

"diction in the said sea should be restricted to the

"reach of cannon shot from the shore; and it appears

"that from that time up to the time of the cession of

"Alaska to the United States, Russia never assei'ted,

"in fact, or exercised any exclusive jurisdiction in

"Behring Sea, or any exclusive rights in the seal fish-

"eries therein, beyond the ordinary limit of territorial

"waters." (27 Am. Law Review, 702.)

The Tribunal decided the third question as follows:
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"As to tlie third of the said five points, as to so

."much thereof as requires us to decide whether the

"body of waternow known as BehringSea was included

"in the phrase 'Pacific Ocean,' as used in the Treaty

"of 1825, between Great Britain and Russia, we, the

"said arbitrators, do unanimously decide and deter-

"mine tliatthe body of water now known as the Behv-

"ing Sea was included in the phrase 'Pacific Ocean,'

"as used in the said treaty.

"And as to so much of the said third point as

"requires us to decidt; what rights, if any, in the Ber-

"ing Sea were held and exclusively exercised by Russia

"after the said Treaty of 1825, we, the said Baron de

"Courcel, Mr. Justice Harlan, Lord Hannen, Sir John

"Thompson, the Marquis Vi^-conti N'enosta and Mr.

"Gregers Gram, being a majority of said arbitrators,

"do decide and determine that no exclusive rights of

"jurisdiction in Behring Sea, and no exclusive rights as

"to the seal fisheries therein, were held or exercised

"by Russia outside of ordinary territorial waters after

the Treaty of 1825." (27 Am. L. Review, 702-^.) ,

The Tribunal decided the fourth point as follows:

"As to the fourth of said five points, we, the said

"arbitrators, do unanimously decide and determine

"that all the rights of Russia as to jurisdiction and

"as to the seal fisheries in the Behring Sea east of the

"water boundary, in the Treaty between the United

"States and Russia of 30th March, 1867, did pass un-

" impaired to the United States under the said Treaty.

The Tribunal decided the fifth point as follows:

"As to I he fifth of said points, we, the said Baron
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"de Courcel, Lord Hannen, Sir John Thompson, the

"Marquis Visconti Venosta and Mr. Gregers Gram,

"being a majority of the said arbitrators, do decide

"and determine that the' United States has not an}'-

"right of protection or property in the fur seals fre-

"quenting the islands of the United States in Behring

"Sea when such seals are found outside the ordinary

"three-mile limit." (27 Am. Law Review, 703.)

We thus find that the questions applicable to the

case at bar have been fully, perfectly and finally de-

cided not only as between the two governments in

their national capacities, but as between each govern-

ment and "the citizens and subjects of either coun-

"try." It has been solemnly determined that Russia,

by the treaties of 1824 and 1825, conceded that her

pretensions of jurisdiction beyond the three-mile

limit were without lawful foundation ; that Behring

Sea is and has always been part of the Pacific Ocean;

that Russia had no exclusive rights in the sea or in

the seal fisheries beyond the three-mile limit to cede,

and that, consequently, the United States took no

more, under the treaty of cession, than her grantor

owned at that time.

The result, therefore, is that the United States

never owned or had dominion over waters beyond

the ordinary territorial limit in Alaska, and that the

"waters thereof," referred to in the Statutes, must be

construed as the words are commonly understood

among nations, viz: waters included between the

shore and a point three miles distant therefrom.
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The United States is necessarily bound to apply

this decision in all controversies now existing between

itself and its own citizens, as well as foreign subjects.

The treaty provides that it shall do so by its plain

terms, but if these were absent, the result must be

the same. When this country, by treaty, agreed to

submit a question to arbitration and to accept the

determination of the arbitrator, that determination

became as much part of the treaty stipulation as the

agreement to submit. As part of the treaty, such de-

cision was, under tlie Constitution, the supreme law

of the land, and must be applied to pending contro-

versies with exactly the same effect as would an xVct

of Congress, were such now passed, lequiring that in

controversies such as that at bar, the words ''waters

"thereof" (referring to Alaska), or the words ''domin-

"ion of the United States in the waters of the Behring

":!^ea" should be construed to mean, "waters not mor^

"than three miles from the shores of Alaska."
, ,A.

treaty, as has oft^m been decided, is of the same dig-;

nity as an Act «>f Congress, and its provisions, whenr

applicable to the rights of the citizen, or individual,

may be invoked by him just as he may invoke those,

of the Statute law.

"A ri;:ht of person or property secured or recog

"nized b}^ treaty, may be set up as a defense to a

"prosecution in disregard of either, with the same

.

"force and effect as if such right was secured by an

"Act of Congress."—
-' ...i..---

Judge Deady in ex parte Hibbs, 26 Fed. R. 431/^
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II.

That the said schooner desisted from kill-

ing seals in the wate;rs of Behring Sea when
informed of the modus vivendi and the proc-

lamation of the President thereunder.

We have seen that the only evidence of crim-

inality adduced by the Government against the

schooner "La Ninfa" is the fact that she was found in

Behring Sea with nineteen skins on board of her,

fourteen of which her officers admitted having taken

in that sea. No evidence is produced tending to show

that a single one of the skins was taken withiu the

waters of Alaska, or the waters of Behring sea under

tlie dominion of the United States, as these are now

finally defined. On this point, the judgment of the

lower Court should be reversed. The prosecution h ^s

failed to establish a case.

All the evidence in the case tends directly to show

that no seals weri3 taken by the schooner within the

three-mile limit. The location of the schooner when

she was first boarded on July 7th was thirty miles

from St. Paul's Island (f. 39). She had taken the

skins the previous day, (Log, f. 52.) As she went

into the sea on the 3rd of the same month (Log, f.

51) and put out her boats /or the first time on July 6th,

(Log f. 52) it seems clear that no seals were taken

within three miles of land. A glance at the chart

will show that the entrance to Behring Sea is about

54J degrees north latitude, and St. Paul's Island a

little more than 57 degrees nortli.
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It is clearly shown by the evidence that after the

receipt of the "Warning" from^ the ''Thetis," no

attempt at sealing was made. The vessel only looked

for whales after that time. \ '
,

Under the treaty, the United btates" must pay to

foreign shipowners the damages sustained by them on

account of the seizure of their vessels, and yet, in

this cause, exactly the same acts and conditions are

sought to be made good grounds for the forfeiture to

the United States of the property of its own citizens.

Such an absurdity cannot find a welcome in a court

of justice.

The claimant respectfully submits that no case has

been made out by the United States showing that the

vessel was guilty of having taken or killed seals in

the limits or waters of Alaska Territory. He, there-

fore, asks that the judgment of the Court below be

reversed.

PAGE & EtLLS,

Proctors for Claimant.
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